!
\

THE COMPTROLLER GENERAL
OF THE UNITED STATES
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MATTER OF: -Thomas J. Strenger ~ Waiver of erroneous

overpayments of salary

DIGEST: Dverpayment of saler, to civilian emplovee because of
step increase {rowm GS-7, step 3, to GS~7, step o, prior
to completing 104 weeks of service, as required by
5 U.5.C, § 5335(a)(2), 18 waived in accordance with
5 U.5.C. § 5534 since employee questiomed pronriety of
step increase and was assured by supervigsor it was
proper.

This action is in response to the letter of Mr. Thomas J.
Strenger, dated September 16, 1974, eppealinz the determination
of our Iransportation and Claims Division, dated August 22, 1974,
partially denyinz a waiver of erroneous overpayments of salary
under the provisiona of 5 U.5.C. § 5584,

The Tecord shows that Mr. 3trenger, a civilian employee of
toe Department of the Army, was promoted effective bDecember 20,
1370, fron G5-5, step 9, to GS=7, step 5, the equivalent of three
steps of tlhie crade from which promoted instead of to the proper
rate, GS~-7, step 4, wvhich would have been the equivalent of two
steps of the zrade from which promoted. Mr. Strenger was also
granted a step increase from GS-7, step S, to GS-7, step 6,
effective Dacenber 19, 1971, only one year from the date of his
previous promotion. This step increase was not proper since
5 U.S.C. § 5335(a)(2) provides that the waiting period for ad-
vancenent frow step 5 to step 6 is 104 calendar weeks from an
employee's last equivalent increase. These errors vere apparsatly
detected vhen Mr. Strenger was promoted o GS-9, step 1, effective
August 13, 1972, and corrective adjustuents made as of that date.
Accordingly, the period of overpayr mt was ‘rom December 20, 1970,
through August 12, 1972, for a total of $673.72. The Department
of the Army recommended that the overpayments be wvaived. Our
Transportation and Claims Division, in its determination of
August 22, 1974, waived the overpayments raesulting from placing
Mr. Strenger in step 5 of GS-7 rather than step 4 upon promotion
anounting to 5292.92. !owever, the Division deuied waiver of
the additional overpaymeat of $380.50 due to the premature step
incresse on the ground that a reasonadble and prudent Federal
exployae knows or should know the waiting periods for advancenent
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to steps above tha first step of each grade.
Division held that the claimant knew or should have known that
the payroll change slip suthorizing the increase incerrectly
listed the date of his last equivalent increase as Decsmber 21,
1969, iastead of December 20, 1970.
this portion of the Division's settlewent.

B-182311

The suthority to vaive erronsous overpayments of pay and
allovances is found in § U.5.C. § 5384.} Subsection b of that
statute provides that the suthority may not be exzarcised by the
Comptrollar Gensral:

"(1) 4f, in bis opinion, there exists, in
connac.ion with the claim, an indication of fraud,
aisrepresentation, fault, or lack of good faith on
the part of the employes or any other persom having
an iaterest in obtaining a waiver of the claim & » 8.

Impleamenting the statutory provision cited above, sectiom 91.5 /
of title 4, Code of Federal Ragulations, provides, in part, for
wvaiver of an errcaeous payment vheaever:

"(c) Collection action under the claim would be
against equity mmd good consciencs and not in tha best
interests of the United States. Generally these cri-
teria wvill be met by a finding that the arronacus
paymant of pay or allowances occurred threugh admin-
istrative error and that thare i{s no indication of
fraud, misrepresentation, fault or lack of good faith
on the part of the employee or member of any other
person having an interest in obtaining a waiver of the
elaim., Any significant unexplained increase ia pay or
sllovances vhich vould requirs a reasonable person to
nake {nquiry concerming the correctnass of his pay or
allowances, ordinarily would praclude a waiver when
the employes or member fails to bring the mattar to
the sttantion of sppropriate officials. Waiver of
overpaymants of pay and all¢wances under this standard
asecsssarily must dspand upon the facts existing in the
particular cass, * * "

In his letter of September 16, 1974, Mx. Strenger stated that
he knev ha was not due a step incresse in Dacembar 1971, but felt
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In addition, the

Mr. Streager is appealing
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hs vas entitled %o a grade incresase by the zmormal rats of growth
4n his position. LEowevar, he certified in his requast for waiver
that he wvas not awvare of tha 2-year linitation om step increases
from step 5 to stap 6. In explianatton of this discrepancy

Mr. Strenger statas thet his supervisor advised him that, slthough
the Wage and Price Freeze impossd by the President of the United
States on August 15, 1971, had onded, promotions were still frosen
but step incrasses were not. Subsequently, Mr, Strenger vas given
a step increase from GS-7, stap 5, to GS-7, step 6, effective
Dacemder 19, 1971. His payroll change slip authorising the step
inereass indicated, in iten 10, that his last equivalent incresase
was December 21, 1969, when it was actually Dscember 20, 197C.

Mr. Strenger states in his letter that he inquired about ths step
increase but vas told to "not worry sbout {t.”

The question srises as to vhather Mr, Strenger was st fault
in accepting the overpayment. In regard to the requi t that
there be no indication of fault, we atatad in B-165663,Y June 11,
1969, that:

“Whether an employee whao receives an erronecus
paymant is free from fault in the matter can only
be determined by a2 careful snalysis of all partinent
facts, not only those giving rise to the overpayment
but those indicating whether the employse ressonably
could have been axpacted to have bean asware that an
error had been made. 1f it {s aduinistratively de-
taranined that a reasonable nan, under the eciveum~
stances involved, would have made inquiry as to the
correctnass of the payassnt and the employes involved

. did not, then, im our opinion, the employes could
not be said te be fres from fault in the mattsr and
the claim against hia should not be waived."

Mr. Strenger states that he inquired about the step increass.
His spplication for waiver doas uot indicate this, but he states
further that hs was not permittad to develop his argument on his
application form. Ha claime that his personnel offices limited
bhis statement of causs to "administrative error beyond my control,”

ln the present case thers is no specific indication of fault
or lack of good faith on the part of the claizant. Unlike the

exployes involved in sn snslogous decision, &-17‘301.( October 22, 1971,
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the claimant here does not have a lengthy service history in
positiocus of responsibility with the Federal Governnent, which
bears on the reasonsbleness of his action st the tima of Hig step
increase. Our previous dental in that case, imputiag at least
partisl fault on the exployee’s part, vas based on a deteraination
that & ressonable and prudent Pederal employes knowe or should
knov the vaiting periods between step increases and should at
least make inquiry about an iacrsase uot in accord with his
length of service in that step. The matter is not fres frows
doubt 1n this case, but since Mr. Stranger digd inquire shout

the increase and vas told by his supervisor that it was not
erronecus, we do not believe thut fault ghould be imputed to

hin under the circumstances of the pPressant case.

Accordingly, the overpayments totaling $380.80 are hersby
vaived under the authority of 5 U.S.C. $ 5584, 9.

- ¥ Coumptroller General
of the Unicad Scates
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The Henorable J. Clemn Beall, Jr,
United States Senate

Dear Senator Beall:

Further reference 1s made to your letter of September 23,
1974, wien enelosures, om behslf of Mr., Thomas J. Strenger,
Soncsrning the August 22, 1974, action of our Transpertation
and Claiws Divigiog denytng vaiver of &3 samount that vas
overpaid to him as & result of gp &duinistrative error,

Upoa reconsideration of the Ratter ve have by desistion
3~182311 of thie date, copy enclosed, waived the indebtedness
under the provistens of 5 U.S.C. § 3584,

R.P.RELLER

thagy Comptroller Ceneral
of the United Scates

Enalesure

R RN I i s
M TR 3"‘.';1@:%6:‘5.‘}’.’ LIRSS
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Lisutsaant General Howayd W. Pennay, USA
Dizvecter, Defense Mappiag Agency
Juildiag 36, United States

Maval Obsarvatory :
ij. D.C. 20305

Desar Gensral Puﬁqn

Jurther referencs s made to your latter of November S,
1973, with eaclosures, referemes U~3212/CF, csncerniag waiver
of the clais of the Unitsd Statss against Mr. Thomas J. Stremger,
sn employes of the Departmeat of the Army, srising out of
erTenscus psyments of compemsation.

Mz, Strenger has appealed the actZiom taken by our
Iransportation amnd Claime Division in letter to you dated
Auguss 22, 1974, partislly denying waiver of his elaim and
holding hin indedted ia the amomat of $380.80. Upon recen-
siderstisn we have waived the cited indsbtedness by dectsion
of this dats, 3-182311, copy enzlosed.

Sincerely yours,

R.F.KELLER .

Acting cogotroller Gemsral
of ths Uniged Statas

LRI ERSAN T v s A s A
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Pirester, ICD (Gemeral Claims) YOy 174

e Cemptreller Gemeral ;. ;.xmirrm

Saiver of Debt - Themas ./, Strenger - 3-182311-0.,

Returned hevoith ig f11¢ 2»1330382 forwarded for our
considecation en Sepdember 29, 1974, in commection with the
claimant®s request for review of your datammination thet he
was {ndebted in the amomnt of $380.90.

lyhudnothdq 3=182311, cepy attached, the
M'nuuhw&m_:::uxmmﬁ-mu
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